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Orders and Notifications Issoed by Central Authorities (other than Administrations of Union 

Territories) 


vrror fawfrnr arnfm 

vrfitw 

fa(*fff, 7 FTTft, 1991 

nr. u*. 4 0 - —-ftFhrT rrpfbr fi trustt-t ?rt *ftt ^ fir 

1990 *T faupr FMT % fag Jg 'TTUTTW fifxfaT if Ftfirtff 
OT 7IW« if 14-ft^RT^ (XT-STT.) fatJUT *rflT fimfar 
it fiurfar tht wwwT «ff %.%o itTt, Ffafiff, tfaf 
te, Ftfrrft, sftr srftrfirfbw wfufm, i 9 s i ?r®rr img 
Fg fiutuf £07 IIW f^'N^T *Wf FT Fff 4Y ^PaT TtfapT 

fpt if uwt tbt 

«tg TFT TTRbff 5r, g»TF ftg -JTfif ip; tff, TIFF mfWTT 
% fag *r fft Fff ftpf n fwtror iff fwr £ rfh: fimWF unrig 
FT g? ggTOTg ;jt ggT $ fa TrfT TFF WgFFm % figg 
Ft^ ggfar ^ 1 y,j i ft -gTgtfirtg gift 

Ug:, FT, PlriVr WTgtg 3FT UfufggF Ft 9KT 1 0-F % 
FgUPg if, TFT «Fg4T «ff ^.%.itFT Ft figg % filfat *ft FTg- 
%■ ft frrff TTJg-#F FT fgHTg ggr wt firmr Tfrw 


v ff?FT ^ ftf wYt lifif fag grew nff mftw if <ftg gd 
FI FTFTgfa % fag fioftfa Wtf FT FTwr t I 

[if. 76/'rtfk*rft-9i] 

ELECTION COMMISSION OF INDIA 
ORDERS 

New Delhi, the 7th February, 1991 

O.N. 40.—Whereas the Election Commission 1 is 
satisfied that Shri K. K, Sckar, New Colony, Sellipet, 
Pondicherry, a contesting candidate at the General 
Election to the Legislative Assembly held in Feb¬ 
ruary, 1990 from 14-Thirubuvanai (SC) assembly 
constituency in the Union Territoiy of Pondicherry 
has failed to lodge any account of his election expen¬ 
ses at all as required by the Representation of the 
People Act, 1951 and the Rules made thereunder; 

And whereas the said candidate, even after due op¬ 
portunity, has not, given any reason or explanation 
for the failure and the Election Commission is satis¬ 
fied that he has no good reason or justification for 
the failure ; 
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Now, therefore, in pursuance of Section 10A of 
the said Act, the Election Commission hereby dec¬ 
lares the said candidate Shri K. K. Sckar to be dis¬ 
qualified for being chosen as, and for being, a mem¬ 
ber of either House of Parliament or of the Legisla¬ 
tive Assembly or Legislative Council of a State for 
period of three years from the date of this order. 

[No. 76|POND!91] 


wr.w. 4t:—fiurfay wumt Tnmny *mr I; pt 

«f?t yrtoft % *trp«t ( 2 ) h y«rr wpr % PrtPrt % 

Errr 3 ft ( 3 ) b ftrfirffe fryfa* h & ptwt (4) 
tr trruA fapifipz fiRtfaw tot stwt ww«ff, 

wtm n-firf-TFtror wfafwr, 1951 trabr jmy yy fimf am, 
tfitfsty umP % umt (5) if y*tr yfoPt trrTPrtWt «ru 
w a«t ^rtfwfr frpt h wuxt tmr Pm fir'fw ^ 4ifa«r *r?t 

it Wtf'TiH' TJft 

UK wrtFW P tmuiT ^rtr tiy wur tt *fr vw-wi 
% pry y at thf mm rrk 4 ^1 URtitimr Pm 
| wr am fry yy wn^tyf tt, yti ytf $>, fawn: mP 
y twa fayhrr wryly <rrr tptrtrRT ft wm t fa tt* qty 
mrct wwtortt «r Pry ylf 'Rtfar wt m «TRttfirw wff £, 

m: w«r, farfyn strut smr wPrPRor urn tow % uy- 
tmr *r ut% fit nmft % rum ( 4 ) it fafitf*fe mfaRff yit thry 
faff tff wmr * w fatfl xrwr fft f^rur mrr *mr fww 
% turw 3ft wfa wti ffa * Pry wfat iff yrrH % yTr mi 
i?r * hu t fix % Pry Prrfify vtfar mm f, 1 


TTPVft 

% *f. farfar Pmfat-'aw jtft fatfwwmWyfa fa^mmmm 
m farm y. wtmm Ttwryf m wrt 

wfr tut 

12 3 4 s 

1 . 11 -youj.wR 1 . ffttftfa. Pot wifaTntff 

Tlf> yyr % Pry ttm Try- Pm 

ututot burfyy, yu rm fiytr 

lass fyyfirfr vr. 

TWfW -682030 

% =sft %.*fr. ym, —mfr— 
vlwrTHfw 

jjmt TTHTRjpy, 

TTyiflTrr 

2. —y^t— 12 yTCTyFrr 1. dr mfwr —trip— 

P«y, yurnPr^tt 
pRERTT^ IT. 

(%o=r) 

2 - «fr 4 *dy«rTf srbtt wuPrtr 
w f wf T'-mTTM frbr it TtPirr 

trtjRTRm TU. T^T fTRTT 

3. —Tyr— 1 ;t titjttu derm PrrRfrritr Pijt yrfdw 

rrUtPtrtm, Tftfipyr 

TRtnTTRt dP- 
JRUT (^TW) 

[y. 7S/doT-9(l] 

wt^tt it, 
fc.fLdL trfww 


O.N. 41.—Whereas the Election Commission is satisfied that the contesting candidates specified 
in column (4) of the Table below at the election to the House of the People specified in Column (2) and held 
from the constituency specified in column (3) against his name has not loaged the account in the manner 
or has not lodged the account at all as shown in column (5) of the said Table, as required by the Repre¬ 
sentation of the People Act, 1951 and the Rules made thereunder; 

And, whereas, the said candidates have not furnished any reason or explanation for the said failure 
even after due notice, the Election Commission is satisfied that they have no good reason or justification 
for the said failure; 

Now, therefore, in pursuance of Section 10A of the said Act, the Election Commission hereby declares 
the persons specified in column (4) of the Table below to be disqualified for being chosen as and for being, 
a member of either House of the Parliament or of the Legislative Assembly or Legislative Council of a State 
for a period of 3 years from the date of this order. 
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TABLE 

S. Particulars of election S.No. and name of Name and Address of Reasons for disqua- 

No. Constituency Contesting candidate Mention. 

12 3 4 5 


1. General Election to the 11 -Ernakulam 
House of the People, 

1989 from Kerala State. 


2. -do- J2-Muvattupuzha 


3. -do- 13-Kottayam 


jrnmr 

at famt, 7 Tryrfi, mm 

rn.n. 4 3. -faybry wiMr ;rr nmvmr s"i mit k fo 
7.T1R n 19 s 9 4 jy wt % moTm faypy 4 ic-'tPKTTtr 
firpfp PVrr sibr ir fPthp ttH =rtm «fr ttri fw, 4ri a. 
12 , nrtrs, mpfar wutt hrfcr am sftfftra wt finrhp ^urf 
tt tfr mir stftR it with $ ; 

wP 344 w«r4t H *71447 yvHT fay srp 4* vft 3477 utt+.^ri 
4: Erp y yt jfrf 4rrm 47P 4 tft vTririrm fan £ 47 34% 
jnr fky *pt srwi^w 44 4ft 4 fri yr, fv-Tir 47P % 944 y 
PraPra smffT 477 477 447474 tft 447 t % 34% 974 344 4447437 
% fBjti «tfrj 9444 47734 47 RnftfRR 4*4 i ; 

44: 774, faVom 4T4T4 nP srpfirfmr RfirfPm, 1951 
nfr am 10-47 % w«i 9 344 “ft iPt fanjR 49 994 % farft 
4t nan r nr fofir ^ 744/99 4fi fararn 94T smr Ertrm 

9fT99 % 94*9 94 mk C * jtk % thy 91Pi atr 4p"i*5 tr HP 
jp sft 99979f9 % fay ffafip fiTffar 4347 % 1 

[fairr "/G/tOT-nyn^ / oo( 7)1 

TTpUT h, 

944979 wfip;, 7m trfay 


1. Shri C.K. Balakrishnan, 
Nedumkulangara House, 
Kusutnagiri 

P.O. Cochin-682030 

Account not lodged 

2. Shri K.V. Suresh 
Kochuparambil House, 

M annanthuruthu 

Varapuzha P.O. 

-do- 

1. Shri Nicemon Mathew 
Thakadiyel, 

-do- 

Thicanad P.O. 


Kerala. 

2. Shri Mathew Mathai, 

Account not lodged 

Cholayllaplackal, 

in the manner 

Kozhuvanal P.O. 

Kerala. 

required. 

Shri Paul 

Chirakarodu, 

Udaya Vilasam, 

Neyyardam, 

Kottayam 

(Kerala) 

Account not lodged 


[No. 76-KL/90] 
By Order, 

K.P.G. KUTTY, Secy. 


ORDER 

New Delhi, the 7th February, 1991 

O.N. 42.—Whereas ttie Election Commission is 
satisfied that Shri Hari Kiihan, Ward No. 12 Malout 
Tchsil, Mukstar a contesting candidate at the General 
Election to the House of the People from the 
State of Punjab held in 1989 from 12-Faridkot Par¬ 
liamentary Constituency has failed to lodge any ac¬ 
count of election expenses as required by law ; 

And whereas the said candidate has either not fur¬ 
nished any reason or explanation for the said failure 
even after due notice or the Election Commission 
after considering the representation made by him if 
any, is satisfied that he has no good reason or justifi¬ 
cation for the said failure ; 

Now, therefore, in pursuance of Section 10A of 
the Representation of the People Act, 1951, the Elec¬ 
tion Commission hereby declares the said Shri Hari 
Kishan to be disqualified for being chosen as and 
for being a member of either House of Parliament 
or of Legislative Assembly or Legislative Council of 
State [Union Territory for a period of 3 years from 
the date of tliis Order, 

[No. 76jPB-HP|90 (7)] 
By Order 

OHANSHYAM KHOHAR, Under Secy. 
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^ feft, 22 1991 

srr.af. 43.—firafausmifirrfirftnfo/hur-dtrnmrr^F t 11 ; 
ijf aff tp . PT nffrpJTtT^ aifest % (Wi-qi *Ti' Sk'I’IcT gg 1990 

^ fiTBrlhm srtff U. 4 if 'ilWRil iff <.*1 i*i ii sfa V 

ftrfpf 19-12-199 0 % ft^JTSTRW *fit 5Ttai irfafirfUfT wffrfinPT, 
1951 ( 1951 sPT 43) HTCT 108 % if ?n% ITTr 

srenftin ii T ffT ^ i 

(umn Prwo'/flT^r 3 mi It) 

[4. R 2 l*r$. 4. -i/ao] 

gu, qr . <n<»r, wrr ufsrr 

New Delhi, the 22ncl February, 1991 

O.N. 43.—in pursuance of section 106 of the 
Representation' of the People Act, 1951 (43 of 1951), 
the Election Commission hereby pubishes the Judge¬ 
ment Order dated 19th December, 1990, of the 
Hight Court or Judicature at Bombay (Aurangabad 
Bench) in Election Petition No. 4 of 1990. Calling 
in question the Election of Shri Uttamrao Laxinan- 
rao Pan ,0 the House of People from 16-Etandol 
Parliamentary Constituency. 

[No. 82|MT-HP|4|90J 

S. K. FANDEY, Under Secy. 

IN THE HIGH COURT OF JUD1CAIURH AT 
BOMBAY 

BENCH AT AURANGABAD 
ELECTION PETITION NO. 4|1990. 
Petitioner : 

1. Prof. Vishram Girdhar Patil. 

Versus 

Respondents : 

1. Uttamrao Laxmanrao Patil. 

2. Dr. Madhukarrao Atmaram Patil. 

3. A. Hakeem A. Rahman. 

4. Umakant Hemraj Choudhari. 

5. Navnvare Digamber Awchit. 

6. Sadhashiv Duulat Khairnar. 

7. Popatlal Fulchan'd Jain. 

8. Gorakh s|o Raghunath Patil. 

9. Dhannasing s|o Ramu Patil. 

10. Laxman Dadaji Patil. 

11. Raghunath s|o Ganpat Sonawanc. 

12. Vishwasrao Bhaurao Yerande. 

13. Vijay Naval rati!. 

14. The Returning Olliccr, for 15 IirandoJ 
Parliamentary (Loksabha) Constituency and 
the Collector, District Jalgaon. 

SfShri M. V. IPaxan jape and V. N. Gan pule, 
counsels and Shri Pradeep Deshmukh, Adv, 


with Shri R. G. Karmarkar, Adv. for the 
Petitioner. 

Shri A. H. Joshi, Adv. for Rcsp. No. 1. Shri 
K. H. Dhuldwaj, A.G.P. for Rcsp, No. 14. 
Respondent Nos. 2 to 13 served. Shri 
G. G. Deshpande, Adv. for R. Nos. 5, 6, 
7, 9 & 11. 

CORAM : A. A. HALBE, J. 

19TH DECEMBER, 1990. 

JUDGMENT : 

Having been denied the right to contest the Parlia¬ 
mentary Elections from 16-Erandol Loksabha Consti¬ 
tuency held on 24-11-1989 on the ground that the 
petitioner was holding office of profit, the petitioner 
has preferred this election' petition on tne ground that 
although he is the District Commandant Home Guards, 
district Jalgaon, he docs not hold any ofli.ee of profit 
and that all that is paid to him is conveyance allow¬ 
ance of Rs. 120 per month. The. petitioner claims 
to be an active social worker and also political worker 
popular amongst the people of Jalgaon and resident 
of Parola taluka, situated within the Erandol I.ok- 
sabha Constituency. He has been the District Com¬ 
mandant Home Guards since May, 1986. This post 
is an honorary post under the Home Guards Orga¬ 
nization of the State of Maharashtra. It comprises of 
volunteers for protection of public peace. The Home 
Guards Organization is meant for protection of pub¬ 
lic peace and tranquillity and also to help the police 
in the event of emergency and natural calamities. 
J'his organization is constituted under Bombay Home 
Guards Act, 1947. 

2. The petitioner submitted his nominations for the 
above election on 28-10-1989 at Sr. Nos, 26 and 27. 
The election results were out on 27-11-1989 and 
respondent no. 1 was declared elected. The nomi¬ 
nation of the petitioner was rejected by the Return¬ 
ing Officer on the ground that he was holding office 
of profit as District Commandant Home Guards. 
This, according to the petitioner, was wholly wrong 
on the part of the Returning Officer because the peti¬ 
tioner used to receive conveyance allowance of 
Rs. 100 per month, admittedly raised to Rs. 120 p.m. 
Tlic petitioner has contended that as a member of the 
Home Guard organization, he is not disqualified from 
contesting the election under section 3 (d) of the 
Parliament (Prevention of Disqualification) Act, 1959, 
It is further alleged that the petitioner was not heard 
on the date of the scrutiny of the nominations and 
that his nomination 1 was rejected without any rhyme 
or reason. The post of the District Commandant 
Home Guards is an honorary post, which' carries 
conveyance allowance only to meet out of the pocket 
expenses and hence he has prayed that the election 
of respondent no. 1 should be declared null and void 
and that the order of rejection of his nomination 
paper by respondent no. 14 should be declared as 
illegal and contrary to the provisions of law and that 
fresh election should be ordered in the above Consti¬ 
tuency. 
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3. Tlie respondent m>. 1 in his written statement 
at Ex. 4 has denied the allegations of the petxtionei 
and has contended that the Home Guard Organization 
is not a voluntary organisation. It is an organisation 
constituted under the Bombay Home Guards Act, 
1947 and the services thereunder are of short tenure 
and available to the State Government on the members 
called up for that purpose. The Home Guards on 
duty are duly remunerated and are treated as on duty, 
they are the public servants and that the District 
Commandant Home Guards is the holder of office of 
profit. The petitioner is also provided with the jeep 
vehicle for his exclusive use and thus the petitioner 
is the holder of the office of profit under the State 
Government. The above Parliamentary Legislat'd! 
does not include the petitioner in the exempted cate¬ 
gory. The petitioner was present when his nomina¬ 
tion was rejected and he did not object then and 
hence the petition deserves to be dismissed. There 
are the technical defence regarding non-supply of 
copy, the same need not be considered at this stage 
nor the same has been pressed on behalf of respon¬ 
dent no. 10. 

4. Respondent no. 14—the Returning Officer has 
filed written statement at Ex, 5. He has contended 
that the petitioner was directed to produce the pay 
slip on' the day of the scrutiny, but as the Indian 
National Congress (Congress-I) had set up Vi jay Naval 
Patil respondent no. 13 as the official candidate, the 
petitioner stated before him that he was not interested 
in contesting the election and thus did not produce 
the pay slip. Tt is also stated that the petitioner is 
holding the post of District Home Guard Comman¬ 
dant in Jalgaon District and hence the disqualification 
Is attached to him as being the holder of office of 
profit and is, therefore, not entitled lo benefit <)T 
exemption under the Parliament (Prevention of Dis¬ 
qualification) Act, 1959. It is also stated that the 
Government Jeep BEB 4574 is at the disposal of the 
petitioner and the same is allotted to him for the 
purposes of his duties. The Home Guards were 
posted on 361 polling stations during the above 
Erandol Parliamentary Constituency election and 
hence there was every possibility of those Home 
Guards acting under the undue influence of the peti¬ 
tioner at those polling booths and hence as the peti¬ 
tioner is holding the office of profit, his petition 
deserves to be dismissed. 

5. On these pleadings the issues arc framed at 
Ex. 6 : 

“(i) Whether the petitioner proves that as a 
member of the Home Guard his nomination' 
to the election was improperly rejected by 
respondent n'o. 14 ? 

(ii) Whether the petitioner is entitled to decla¬ 
ration that election of respondent no. 1 is 
void and that the fresh elcctffin ffiould be 
ordered ? 

(hi) What order 

!V,y minings thereon are ns under ; 

(i) Yes (ii) Yes (hi) As per the order. 


6. in this petition, no evidence has been led on 
behalf of the respondents. Petitioner—Vishram Gir- 
iinar Patil bus been examined at cx. 15. He has also 
produced various Circulars and Government Resolu¬ 
tions in regard to his appointment and removal. He 
has stated that he was appointed us a District Com¬ 
mandant Home Guards under Urder Ex. 6U, dutca 
45th April, 1986. This appointment is for an inde¬ 
finite period and the same will remain in force fill 
it is cither revoked or terminated. He lias been wor¬ 
king as a member of the Home Guard since 1976, 
but he ceased to be thg member from 1979 till 
6-5-1986, the date on which he took charge as Dis¬ 
trict Home Guard Commandant. He has produced 
the Identity Card, the xerox copy of which is at 
Ex. 17 and it bears the serial number 1734 of the 
member of the Home Guards. He has stated that he 
is entitled to conveyance allowance of Rs. 100, which 
has been raised to Rs. 120 per month. But besides 
this amount, he is not entitled to any other remune¬ 
ration, allowance or honorarium. Regarding the mode 
of payment, he has stated that he normally receives 
pay slip for this allowance at an interval of six months, 
but he is required to spend for the travel in advance 
and for that purpose he has to maintain conveyance 
allowance diary showing the distance he has travel¬ 
led for the discharge of his duties. The extract ot 
this diary has to be forwarded to the Commandant 
General Bombay and after the verification by that 
authority and after the approval by him the 
said authority directs the Issue ot pay slip for conve¬ 
yance allowance to the Accountant General, which 
issues the pay slip after verifying the correctness ot 
the journeys and the travelling allowance claimed. He 
has stated that it never happens that he is not requir¬ 
ed to undertake any Journey. In case of leave or 
absence his assistant performs the duties on' his behalf 
and he is entitled to the T.A. and D.A. 

7. He has stated that lic'w required to hold camp 
outside the Headquarters and he is entitled to T.A. 
and D.A. The bills arc prepared by the Staff Officer, 
who is designated as Drawing and Disbursing Ofiicei, 
but it is made clear that he is not entited to draw 
any allowance either by way of remuneration or hon¬ 
orarium. He has also stated that Jeep No. BL.I3 4574 
li^fc been allotted by the Commandant General to 
J algaon Commandant Office for the purposes of Home 
Guard and this jeep has to be utilized strictly in terms 
of Circular, the xerox copy of which is at Ex. 18. 
The jeep vehicle cannot be used for any purpose. He 
has emphasized that he was never used this vehicle 
for his private use. This vehicle is maintained as per 
budgetary sanction earmarked for the year and the 
Disbursing Officer looks after the maintenance of this 
vehicle. The District Commandant, other Officers of 
the Home Guard and the members of the Home 
Guard are also entitled to use this vehicle for offi¬ 
cial purposes and the log book has to be maintained 
to show the movements of the vehicle. The extract 
of the log book has to be forwarded to the Comman¬ 
dant General every month. He is required to counter¬ 
sign the vouchers submitted by the Disbursing Officer, 
as also the bills submitted to the Treasury regarding 
the jeep. He has lastly stated that Home Guard is a 
voluntary organisation created under the Statute and 
'hat he is doing the social work and is entitled to 
draw maximum conveyance allowance of Rs. 120 per 
month, although on some occasions he may be re¬ 
quired to spend more than that amount. 
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8. In the cross-examination, Patil has given the 
hierarchy in the organisation, at the top there is 
Commandant General, below him District Comman¬ 
dant, then Seconding Commandant. Adjutant, Com¬ 
pany Commandant, Senior Platoon Othccr, Platoon 
Officers, company Quarter Master Sargent, Sargent, 
Section Leader, Assistant Section Leader and at the 
lowest rank Home Guards. This organisation is under 
the Home Department of the State Government and 
the separate budget is provided for this. The estimate 
lor the district is about Rs. 25 lakhs per year. He has 
admitted that this organization is a akin to the para¬ 
military organization. The Home ’Guards are supple¬ 
mentary to police in performance of their functions 
and that when their services are requisitioned by the 
police, the Home Guards and Officers perform the 
same functions and duties as police. The District 
Commandant is now equated with the Additional 
Commissioner of Police or Additional Superintendent 
of Police at the headquarters. Their duties are men¬ 
tioned in various Rules, Notifications, Government 
Circulars and also in the Act. Their services are re¬ 
quisitioned when the law and order is in jeopardy and 
when riot, natural calamities, strikes take place. They 
are the duties to be performed during emergency. He 
has stated that he is required to carry out the requi¬ 
sition sent by the District Magistrate. Regarding the 
T.A. and D.A. he has stated that it might be around 
5 to 7 thousand per annum. The offie is in possession 
of this T.A. and D.A. His counter signature is requir¬ 
ed on all the bills which are prepared by the Dis¬ 
bursing Officer. He also admits that Home Guards 
are requisitioned at ,the time of elections. 'They are 
paid allowance. 

9. Regarding his position, he has stated that he is 
the Professor in Nutan Maratha College. He is also 
the General Secretary of the District Congress Com¬ 
mittee, Jalgaon. He is the District Trainer appointed 
by All India Congress Committee. He is also the 
Chairman of some view, Co-operative Societies and 
he is also the President of Prantiya Rashtriya Motor 
Kamgar Union, which is affiliated to TNTUC, which 
in turn is affiliated to A.I.C.C. He has lastly stated 
that he is allotted Government Telephone, the biUs 
of which are paid by the Home Guard Office, Hut 
this teleprone has to be used only for office purposes. 
He has further stated that the jeep is under the con¬ 
trol of the office. He has referred to some documents, 
to which I shall refer while discussion about the office 
of profit. 

10. The learned Counsel for the Petitioner has 
urged that in the face of above clinching evidence, it 
can by no stretch of imagination be said that the post 
of the District Commandant in the Home Guards 
Organization is a paid office. Further it is also stated 
that even if for a moment it is assumed that it is 
an office of profit, still the same is exempted under 
section 3(d) of the Parliament (Prevention of Dis¬ 
qualification) Act, 1959. There is a specific declara¬ 
tion that the office of member of the Home Guards 
constituted under any law for the time being in force 
in any State, shall not disqualify the holder thereof 
for being chosen as member of the Parliament. The 
argument is thus canvassed both ways, namely, under 
the above Act no disqualification attaches to the peti¬ 
tioner and in case it does attach, the petitioner does 
not hold office of profit in view of fire allowance 


namely the conveyance allowance only being paid to 
him. He has drawn my attention to the definition ui 
compensatory allowance, which includes the convey¬ 
ance allowance, house rent allowances or travelling 
allowance for the purposes of enabling the holder ot 
the office to recoup any expenditure incurred by him 
in performance of the functions of that office. Jt is, 
therefore, urged that there is on record the pay slip 
about the conveyance allowance paid to the petitio¬ 
ner for Rs. 100 per month and hence even from that 
point of view, the petitioner does not come within 
the mischief of disqualification. This has been coun¬ 
tered by the learned advocate for the respondent 
no. 1, as also the learned Assistant Government Plea¬ 
der. It is stated that what is contemplated for exemp¬ 
tion is the office of member of the Home Guards and 
not the office of District Commandant. District Com¬ 
mandant is appointed by the State, he carries with 
him certain privileges and certain' onerous duties, 
he is paid T.A. and D.A. and this office of District 
Commandant is altogether separate and on a distinct 
looting from the office of the member of the Home 
Guards and that their spheres of activities are clearly 
mentioned in the Bombay Home Guards Act, 1947 
and the Rules framed thereunder and in view of these 
circumstances, the petitioner is not entitled to exemp¬ 
tion and that he has been rightly disqualified by the 
Returning Oilicer as holding the office of profit. 

11. The admitted facts are that the petitioner filed 
nominations vide Exhs. A-l and A-2. His nomination 
has been rejected by the Returning Officer vide the 
orders appended to Exh. 23 and it is distinctly men¬ 
tioned that the petitioner is holding a office of profit 
as the District Commandant Home Guards and that 
his nomination was rejected. The order is dated 
1-11-1989. 

12. Going back to the Act of 1959, under section 
3(d) it is clearly laid down that the office of the 
member of the Home Guard shall trot disqualily the 
holder of that office. Now in the first instance, it is 
to be observed that the petitioner is holding office 
under the State Government. In that behalf, my at¬ 
tention has been drawn to section 2 which provides 
■ c or the constitution of the Home Guards and the ap¬ 
pointment of the District Commandant by the State, 
jit is provided that the State Government shall appoint 
Commandant of each Home Guards and that the Com¬ 
mandant shall have authority to appoint the members 
of the Home Guards. The organization comprises of 
various categories, to which the petitioner has made 
reference in h'is evidence at Px. 15 and incidental y 
the categories are to be found in the Rules framed 
under Home Guards Act. At the top 1 of the hierarchy, 
there would be Commandant General, below him 
there would be District Commandant, namely the 
Commandant appointed for the area, there would 
be then Seconding Commandant, Adjutant, Senior 
Divisional Commanders, such Staff Officer as the Com¬ 
mandant may consider necessary. Divisional Com¬ 
manders Company Commanders, Senior Platoon Offi¬ 
cers. Platoon Officers, Sargent Leaders, Quarter 
Master Sargents, Platton Sargents, Section Leaders, 
Assistant Section l eaders and af the bottom the Home 
Guards. It is, therefore, strenuously urged on behalf 
of the respondent No. I that there is a distinct cate¬ 
gory of member of Home Guards who arc to be ap- 
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painted unden section 3. of the. Bombay Home Guards 
Act, 1947. Whereas the District Commandant is. an 
appointment by the Stale Government under section 
2(2) of the said Act. Hence what is exempted under 
the above Act is a member and not the District Com¬ 
mandant. 

13. The learned advocate for the respondent has 
urged that an anomalous situation may arise by creat¬ 
ing this distinction because under section 7, section 
6 (b), Section 5 and Section 6, the general discipline 
any the penalties enforceable against the members 
would create a classification wherein only the mem¬ 
bers of the Home Guards would be liable for punish¬ 
ment, whereas the superiors namely the District Com¬ 
mandant would stand exempted. In this behalf it is 
suggested that as soon as their appointments flow 
through different sources, such a distinction may exist 
and it cannot he obliterated under the proposition 
that there is a distinction between two categories in 
the same organisation, namely the Home Guards. 

14. As against this, the learned advocate for the 
petitioner has forcefully urged that when the law has 
to be interpreted the meaning assigned to the provi¬ 
sions must be given and no artificial distinction can 
be created. If the wording of the Act is clear and 
simple, the Court should not try to give any interpre¬ 
tation' under the pretext that the Legislature desired 
when as a matter of fact no such explicit intention is 
visible in the wording of the section. Before going in 
to that aspect, it will have to be held that under sec¬ 
tion 7 the member of the Home Guard is liable to dis¬ 
ciplinary action. He is liable to be convicted and sen¬ 
tenced for neglect of duty or disobedience in perfor¬ 
mance of the duty when being called out under section 
4 of the said Act. Similarly, the member of the Home 
Guard shall also be liable for disciplinary enquiry by 
the Commandant. In this behalf it is urged that the 
disciplinary enquiry has to be conducted by the 
Commandant and this situation creates a different 
office for the Commandant. However, if section 6 
(b)(i) is read even the Commandant is liable to be 
proceeded with in the enquiry by the Commandant 
General. If therefore, the member of the Home 
Guard is to be considered as distinct from the District 
Commandant, there would be apparent hostile dis¬ 
crimination wherein the member of the Home Guard 
would be liable for punishment and sentenced, where¬ 
as the District Commandant would be exonerated. It 
is felt that such can never be the interpretation of this 
section. It is well settled that, “A court cannot stretch 
the language of a statutory provision to bring it in 
accord with a supposed legislative intention under¬ 
lying it unless the words are susceptible of carrying 
out that intention, The words arc to be interpreted 
as they appear in the provision, simple and gramma¬ 
tical meaning is to be given to them and nothing can 
be added or subtracted. Where the words of a section 
in a statute arc plain, the court must give effect to 
them, and is not justified in depriving the words of 
their only proper meaning in order to give effect to 
some intention which the court inputes to the Legis¬ 
lature from other provisions of the Act-” It would be 
seen that the above Parliamentary Legislation is pass¬ 
ed under Article 102 of the Constitution. It prescribes 
disabilities attached to the members holding the office 


of profit. By exemption under section 3, certain 
categories arc said to be net disqualified and while 
interpreting such statutes it is consislently observed by 
the Courts that disability in the statute must be 
strictly construed and that no man should be 
deprived of rights, which would by law belong to 
him unless the specific provisions of law which are 
alleged to have taken avvav these rights can be 
shown to apply clearly and in precise terms to his 
case. 

15. With this background about the interpretation 
of statutes, the learned advocate for the petitioner has 
urged that the interpretation of the Parliamentary 
statutes has to be viewed from the intention which the 
Parliament has sought to put on the holders of the 
office, who are entitled to be exempted. In the first 
instance, he has urged that this is a declaratory sta¬ 
tute and that the court should interpret from that 
point of view. ,It is urged that when one looks at 
section 3 of the Act. certain offices of individuals 
have been exempted. For instance, office of Minister. 
Deputy Minister of Union as well as the State, Leader 
of Opposition, Sheriff in the city of Bombay and other 
metropolitan cities. Chairman or member of the Syndi¬ 
cate, Senate, etc. and. the member of any delegation. 
Now, so far as the Delegates of the mission are con¬ 
cerned, it is urged that their appointment is the 
Cabinet and that they are individuals and in none of 
these clauses namely clauses (a) to (IB and clauses 
(c) to (g) of Section 3 of the Act, there is contemp¬ 
lated any hierarchy of Officers. They arc the indivi¬ 
duals who arc entitled to exemption, whereas clauses 
(c> and (d) relate to office of member of the Forces 
raised under various Acts and of the Home Guard. 
This contemplates that the entire hierarchy or organi¬ 
zation created under the Act is exempted. This is in¬ 
deed sought to be countered by the learned advocate 
for the Respondents by drawing my attention to the 
Maharashtra Legislative Members (Removal of Dis¬ 
qualification) Act, 1956, which is a State Legislation 
and wherein any office or office of organizations has 
been exempted. It is urged that if any office is to be 
exempted then the office of the member by no stretch 
of imagination can include the entire organization and 
in that light of the matter, the District Commandant 
is not qualified to hold the position of Member of 
Parliament. 

16. Now, in order to appreciate this argument, it 
appears necessary to briefly scan through the organi¬ 
zation created under the National Cadre Corps Act, 
the Home Guard organization as well as the organi¬ 
zation created under the National Cadet Corps Act, 
1948, comprises of volunteers, who volunteer to lend 
then services. So far as the Home Guards are con¬ 
cerned, the Home Guards are supposed to serve as 
auxiliary to the Police Force and assist the community 
during emergency namely floods, fire, etc,, assist also 
the transport, communication, electricity, water, etc, 
and other essential services in the event of break 
down. They also assist in promoting communal har¬ 
mony and assist the administration in protecting the 
weaker sections of the Society. Likewise, some other 
duties are also assigned to them, namely participating 
in socio-economic and welfaio activities such as Adult 
Fducation, etc. They also function as a nucleus of 
Civil Defence Services and in addition to this they 
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perform such other duties as may be assigned by the 
Stole or (he Commandant General Now, with this 
voluntary duties, it is difficult to envisage that they 
constitute a regular force. Under section 2, the mem¬ 
bers constitute a voluntary body and that it is urged 
that the other officers are appointed only for the pro¬ 
per administration in the organization. There is not 
the slightest iota of evidence to show that any mem¬ 
ber of the hierarchy is in the regular service of the 
State Govt. Now once the member is a volunteer it 
can be safely assumed that his services are without 
any payment or consideration, 

17, The word '‘voluntary" has been defined in 
legal dictionary by Mitra that a person who without 
obligation takes part in some transactions business, 
etc. and without consideration accepts the property 
without receiving the legal title thereto. In the 
Military Law it means persons who enter the military 
service at the time of war without compulsion. ft 
would, therefore, include Officer, Subordinate Officer 
and any other Officer or other enrolled persons. 
Similarly, under the National Cadet Corps Act, 
1948, there is no category like a member. The 
categories are divided into Officers and the persons 
enrolling themselves in the Senior or Junior Division. 
But this is also an organization constituted for edu¬ 
cating the cadets from Schools and Universities for 
full development of character and the capacity of 
the leadership. In the statement of object and 
reasons to this Act it is clearly stated that such cha¬ 
racter development and promotion of leadership 
amongst the students from Colleges and Universities 
are necessary. Tt would be thus obvious that this 
National Cadet Corps is also a voluntary organization, 
because the members have to be enrolled and no 
recruitment is contemplated. Tt would mean that 
when the Parliamentary Legislation has used word 
‘member' it would mean member of all categories, 
irrespective of whether they are Officers or enrolled 
candidates. In the Territorial Army Act, 1948, the 
idea about the constitution of territorial army is en¬ 
tirely military in its character. The members of the 
army arc drafted from the Civilians and the mem¬ 
bers of the territorial army are liable for military 
service. When persons are drafted t 0 the service, 
the Army Act, 1948, is applicable. Suffice it to say 
at this stage that 'here is no category of members 
in this organisation and hence the members would 
be all the constituents created under the said Act. 
The same analogv shall have to be applied to the 
members of Reserve and Auxiliary Air Force cons¬ 
tituted under the Act of 1952. 

18. Now reverting back to the Bombay Home 
Guards Act, 1947, it will have to be stated that the 
said Act contemplates creation of an organization (o be 
headed by various Officers and to be assisted by the 
members. It is indeed a fact that the word ‘member’ 
is distinctly used in the Home Guards Act. 1947, but 
all the same only the lowest category under the Act 
cannot, be within the comprehension of the Parlia¬ 
mentary Legislation. As indicated, the Parliamen¬ 
tary Legislation is of a vital importance. Tt seeks 
to qualify the holders of certain Offices of profit 
and hence the general .meaning of word ‘member' 
shall have to be taken into consideration, ‘Member’ 


here would obviously mean the member of the entire 
organization. 

19. In 1972 Bombay Law Reporter Pg. 304, in 
the case of Ratanji v. State of Maharashtra, this 
Court was seized of the mater relating to Home 
Guards and the Court observed that, "the organiza¬ 
tion of the Home Guards is a voluntary body, 
members are called upon to discharge ceratin func¬ 
tions duties in relation to protection of persons, pro¬ 
perty, etc. while on duly under section 4 of the 
Act, the members enjoy the same powers, privileges 
and protection as an 1 office of the police, but all the 
same the services are rendered voluntarily and for 
no remuneration. “These remarks would be applic¬ 
able to all the constituents of the Home Guard orga¬ 
nization. 

20. However, if the meaning sought to be canvas¬ 
sed on behalf of the learned advocate for ihe respon¬ 
dent No. 1 is accepted on the ground that distinct 
cadTes exist under the Home Guards Act, the same 
would be brought with serious legal infirmities. As in¬ 
dicated the Officer would be exempted from the dis¬ 
cipline, whereas the members would be subjected to 
discipline, Non-obedience thereof may invite pe¬ 
nalty, conviction, etc. It is difficult to fathem that 
such an interpretation was within the mind of the 
Parliament. The Maharashtn Act using the word 
‘any office’ is equivalent to word ‘office of the Mem¬ 
ber of Home Guard’ and no distinction worth descri¬ 
ption is seen. It is also rightly suggested by the 
learned advocate for the petitioner that prominent 
citizens enter the Home Guard Organization with the 
only motive of serving the society an,d the State in 
emergency situations. Some of them are appointed 
Commandants and some as Officers of other cadres 
namely Sargents, etc. It Would be, therefore, highly 
inequitous if such capable persons of the society are 
kept out from entering the affairs of the Government 
through the Parliament. Such a disqualification 
must not have been conceived at all by the Parlia¬ 
ment. The use of the word ‘member’ of the Home 
Guard would can note the members and Officers of 
all the categories. Tn the light of above reasoning, 
it is difficult to countenance the argument on 1 behalf of 
the respondent No, 1 that the petitioner has been 
rightly denied nomination. Any enquiry or rescaich 
on that basis is bound to meet with the negative. 

21. Alternatively it is contended by the learned 
advocate for the petitioner that even if the District 
Commandant is. said to be holding office under the 
Government that office is not an office of profit. The 
learned advocate for the respondent No. 1 has con¬ 
tended that the Court cannot go behind the exemp¬ 
tions envisaged under the above Parliamentary Act. 
As soon as the Parliament declares certain offices as 
office of profit, the Court cannot examine that ques¬ 
tion. Once the Commandant of Home Guards is 
held to hold office of profit by expulsiou from ihe 
genefiaH category of members, then the Court has 
no jurisdiction to enquire into that aspect. This ar¬ 
gument can be repelled by the observations of the 
Supreme Court in AIR 1954 Supreme Court 653, 
in the case of Ravanna Subaiura v. G, S. Kaggeera- 
ppa. While dealing with similar provision under 
Mysore Legislature (Prevention of Disqualification'; 
Act, the Court held : 
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"We do not think that the implication of the 
provision is that the offices mentioned in 
the schedule must necessarily he regarded 
as offices of profit, irrespective of the 
fact whether any profit is at all attached to 
them or not and that but for these provi¬ 
sions the persons holding them could not 
have been eligible for being chosen as 
members of the Legislature. r l he object of 
the section may be to grant exemption to 
holders of offices of certain descriptions 
and the provision in substance is that ihey 
will enjoy this exemption even though 
otherwise they might be regarded as hold¬ 
ers of offices of profit. 

In any view ii cannot be argued that even if a 
Chairman or a member of a Government 
committee works in a purely honorary capa¬ 
city and there is no remuneration attached 
to the office, he will still be regarded as a 
person holding office of profit in view of 
the provisions of the section. This provi¬ 
sion might in our opinion have been made 
only out of abundant caution and nothing 
else. 

22. The learned advocate for the respondent has 
also urged that the petitioner did not produce the 
pay slip as suggested in his written statement by the 
Returning Officer respondent No. 14 and hence is not 
entitled cow to produce those documents. However, 
in AIR 1988 Supreme Court 1796, in the case of 
Birad Mal Singhvi v. Anand Purohit, the Supreme 
Court has allowed additional evidence to he adduced 
by the petitioner at the stage of election petition and 
accordingly, the petitioner has examined himself and 
has tendered the documents on record, 

23, Normally, the Courts have laid down three tests 
in order to decide whether a person who holds an 
office of profit under the Government comes within 
the mischief of Article 102 or Article 191 of the 
Constitution of India, In AIR 1968 Allahabad 88, 
in the case of Bahk Ram Vaish v. Badri Prasad 
Avasthi, those tests arc mentioned, "(i) what authority 
has the power to make the appointment to the office, 
(ii) What authority can take disciplinary action and 
remove or dismiss the holder of the office and (iii) 
by whom and from wbat source is his remuneration 
paid,” ” 

(24) In AIR 1968 Punjab and Haryana 450, in the 
case of S. Umrao Singh v. Darbarasingh and others, 
the Court observed that, "(i) The office must have 
some profit attached to if, and (ii) The office must 
be an office under the Government of India or the 
Government of a State.” Both these tests have to be 
satisfied and if either of them is missing then there is 
no disqualification. B would, therefore, mean that 
when the question of office of profit has to be con¬ 
sidered under the State, it will have to be proved 
whether the office is under the State and whether it 
carries some profit, Now, so far as the office is con¬ 
cerned, in (1969) 2 Supreme Court Reports ^22, in the 
case of Mahadeo v. Shantibhai and ors., the oflffc has 
been described a; one which is meant the right and 
47 i GT/91—2 


duty to exercise an employment or a position to which 
certain duties arc attached. An office of profit 
really means an office in respect of which a profit may 
accrue. 

It is not necessary that it should be possible to pre¬ 
dicate of a holder of an office or profit that he was 
bound to get a certain amount of profit irrespective 
of the duties discharged by him. In that case, the 
person was appointed to conduct the cases of Rail¬ 
way and was paid Rs. 5|- per adjournment. The 
Court held that it was an office of profit because the 
incumbent was required to look after the cases of the 
Railway was not entitled to appear against the Rail¬ 
way and that he was to get a particular amount by 
way of remuneration for seeking adjournment. The 
Court held that that position was an office to which 
the above-mentioned duties are attached. Such duties, 
if of public character, confirms that the holder is 
the holder of office. 

25. Now in, this case, it is undisputed that the 
petitioner is the holder of office under the State 
Government and this is explicit from the fact that the 
petitioner is appointed by the State Government 
under section 2(1), that he is to perform public 
duties, namely, duties in relation to the protection of 
persons and the security of property and the public 
safety. He is also subject to discipline and punish¬ 
ment as envisaged under the various provision’s uf 
the Act. Under the Rules, he has to receive allowance 
etc. as and when called no for duties and hence by 
no stretch of imagination it can he suggested that the 
petitioner is not the holder of office. 

26. In AIR 1970 Supreme Court 694, in the cast- 
of Smt, Kanta Kathuria v. Manak Chand Suraim, 
the Court was pleased to observe in the following, 
words : 

"Now it is argued, and to my mind argued most 
forcibly, that that shows that what those 
who use the language of the Act of 1942 
meant, when they spoke of an office or 
employment which was a subsisting, perma¬ 
nent, substantive position which bad an 
existence independent from the person who 
filled it, whi'ch went on and was filled in 
succession' bv successive holders, and if 
you merely had any man who was engaged 
on whatever terms, to do duties which 
were aliened to him, his employment to 
do tho~e duties did not create an office to 
which those duties were attached. He 
hereby was employed to do certain things 
and that is an end ol it. and if there was no 
office or employment existing In the case as 
n thine, the so-called office or emnlovment 
was mcrcl'f an aaorerrate of the activities of 
the particular man for the time beine.” 

The Court observed that the word ‘Office’ is of an 
indefinite content. It has various meanings, but it is an 
office which is an independent of the persons. Tt is an 
office which has continuity, permanency. Of course 
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there may be offices which are created for accomplish¬ 
ment of particular work. The holder is appointed and 
as soon as the work is done, the holder is discharged 
and the office stands extinguished. But all the same 
it would be found that the Courts have construed 
offices as having some permanency and being inde¬ 
pendent from the person who holds the office. As 
indicated, the District Commandant is an appoint¬ 
ment under the State, he can be discharged or dis¬ 
missed There, is, therefore, no difficulty in recording 
the conclusion that the petitioner is a holder of office 
which has been created under the Bombay Home 
Guards Act, 1947. The appointment and termination 
are within the competence of the State, which acts 
through the Commandant General. However, the 
main' controversy centres around the profit. 


27. Now word ‘profit’ has been interpreted by the 
Supreme Court in catena of decisions. The broad 
meaning that can be assigned to this term ‘Profit’ is 
some pecuniary gain irrespective of the amount. The 
Court has consistently observed that where the allow¬ 
ance and payments are only meant for recoupment 
of expenses of the incumbent, such allowances do not 
come within the purview of profit, An effort in this 
direction can be made by having recourse to the views 
enunciated by the Supreme Court in various Rulings. 
Before embarking upon the Supreme Court view in 
this behalf, it is necessary to observe that an identical 
view has been coined in AIR 1968 Puniab and Har¬ 
yana 450, in' the case of S. Umrao Singh v. Barbara 
Singh and others. The Court observed : 


“The combined reading of the 1961 and 1965 
Rules discloses that the Chairman was to be 
paid a consolidated amount towards his daily 
allowance and travelling allowance for 
performing all official duties and journeys 
concerning the Panthayat Samitis within 
the district ificluding attending of meetings, 
suprevision of plans etc. The mileage allow¬ 
ance was only admissible to him when he 
had to perform any official work outside the 
district. In essence, the payment under both 
sets Af Rules (that is 196l and 1965) re¬ 
mained the same, namely a compensation 
for out-ofpockct expenses. The amount of 
Rs, 100|- c‘an, in no manner, under the 
circumstances, he said to be profit to the 
Chairman.” 

The Court also dbeussed the view developed in AIR 
1968 Bombav 370, in the case of Mofis : n» v. 
Bhaivyalnl, wherein the ineumbant was nod an 
hor<orarinVn of Ri. 3001- Per men^m. It was not 
so that tbb amount was. paid for him out-of-nnekef 
expenses. Tt was more or less a compensation 
or reward for the work done bv the meumbant. 
The Court however, observed that. But the 
trend of these deciVom indicates that if only 
dadv-allowancc and travelling allowance had been 
mud lo those members, the decisions would have 
turned the other wav and it would have been held 
that the office held by such Chairman was not an 
office of profit. 


28. In 1971 (3) Supreme Court Cases 870, in the 
case of Shivamurthy Swami Tnamdar v. Veerabbadra- 
ppa Veerappa, the Court held that, “The word ‘pro¬ 
fit’ connotes the idea of pecuniary gam. II there is 
really a gain, its quantum or amount would not be 
material; but the amount of money, receivable by a 
person in connection with the office he holds may be 
material ; but the amount of money receivable by a 
any profit. “In that case, a member of Tungabhadra 
Board appointed by the Government was entitled to 
T.A. and D.A. at the rates prescribed by Mysore 
Travelling Rules, 1957. The Court held that such 
allowances do not confer any pecuniary benefit on the 
incumbent and hence the holder of such office can¬ 
not be deemed as a holder of office of profit. Simi¬ 
larly, the member of the Kliadi and Village Industrial 
Board was entitled to the sitting fee of Rs. 16 at the 
meetings, but was not entitled to draw sitting fee as 
well as daily allowance. He could draw only one and 
the Court held that the sitting fee paid to the member 
was in reality payment made for the purpo c of reim¬ 
bursing the expenses incurred by the members and 
such fee. therefore should be deemed to be compen¬ 
satory allowance. 

29. The learned advocate for the petitioner has 
heavily relied on AIR 1975 Supreme Court 575, in 
the case of Karbhari Bhimaji Rohumare, v. Shankar 
Rao Genuji Kolhe and others. The Court analysed 
the aspect of profit at length in that Ruling. Here the 
member of the Wage Board for Sugar Industry was 
paid the T.A. and D.A. and also the Honorarium, 
still fhe Court found that the amount of payment was 
such that it did not confer any pecuniary gain on the 
holder. The Court discussed the previous decisions 
of the same Court and came to the conclusion that the 
question has to be looked at in a realistic' way. The 
observations can be reproduced as follows : 

“Tile law regarding the question whether a person 
holds an office of profit should be interpret¬ 
ed reasonably, having repaid to the circum¬ 
stances of the case and the times with which 
one is concerned, as also the class of per¬ 
son whose case the Court is dealing with and 
not divorced from reality. The question 
lias to be looked at in a realistic wav. Mere¬ 
ly because part of the payment made to the 
member is called honorarium and part of 
the payment daily allowance, the Court 
cannot come to the conclusion that the daily 
allowance is sufficient to meet his dailv 
expenses and the honorarium is a source of 
profit. The petitioner who alleges that the 
honorarium paid lo the member is a source 
of profit has to discharge that burden. 


There is no dispute that the dailv allow¬ 
ance and travelling allowance pavable to th ’ 
members would not make the member don 
of the Wage Board an office of moth. That 
come within the definition of the wcoN 
“comnensatorv allowance’’ found m item 11, 
Schedule T read with Section 7 of the Bom¬ 
bay Legislature Members (Removal o f 
Disqualifications) Act, 1956.” 
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30. The ratio, therefore, that can be deduced from 
the views expressed by the Supreme Court in various 
Rulings is that when an incumbent is paid T.A. and 
D.A. or even both still it may not give any pecuniary 
gain to the holder. The learned advocate for the res¬ 
pondent has drawn my attention to AIR 196$ Allaha¬ 
bad PH, in the ease of Balak Ram Vaish v. Badri 
Prasad Avasthi, wherein the Court held that the Ad¬ 
jutant appointed to the Force of U.P. Home Guards 
was holding an office of profit. However, on reading 
the judgment, it would be seen that the incumbent 
was not appointed under the Home Guards Act and 
that lie was paid the remuneration for the services, 
The said payment was neither a stipend nor an allow 
once by way of meeting out pocket expenses. It was 
a consolidated sum paid every month. It was, there¬ 
fore, in the nature of remuneration and the Court, 
therefore, rightly held that the holder was the holder 
of office of profit under the Government. 

31. In AIR 1958 Bombay 314 in the case of Ur. 
Deorao Laxman Anar.de v. Kcshav Laxman Borkar, 
this Court dwelt at length on the question of office 
of profit. The incumbent was the Insurance Medical 
Practitioner under the Employees State Insurance Act, 
The incumbent was allotted certain number of cases 
of persons for medical check up. He was paid Rs. 6 
per patient. The number of patients was about 1800 
and the Court after elaborate consideration of the 
Employees State Insurance Corporation came to the 
conclusion that the incumbent was holder of office 
of profit under the Act. This appointment was liable 
to be terminated by the Sargent General acting on 
behalf of the State. Per patient payment of Rs. 6 
was treated as payment to which hc~ was entitled to in 
view of occupying a peculiar position 
created under the statute. The Court, therefore, 
rightly held that, it was an office of profit under the 
State Government. However, the question of pec¬ 
uniary gain was, given the same meaning which Sup- 
remc Court gave in its latter decisions. 

32. The learned advocate for the respondent has 
also drawn my attention to AIR 1984 Supreme 
Court 385, : : n the case of Biharilal Dobray v, Rosan 
Lai Dobray and has pointed out that the petitioner 
is holding an important position, to which T shall 
come later, and that his duties arc likelv to conflict 
with his duties as the member of the House. How¬ 
ever, in the above Ruling, the question of salarv 
paid to the incumbent wa- not in dispute. The Court 
made the following observations 

“An Assistant Teacher employed in a Bade 
Primary School run bv the Uttar Pradesh 
Board of Basic Education constituted un¬ 
der the Uttar Pradesh Basic Education 
Act. 1972 flJ.P Act No. 24 of 19721 is 
di nualified for being chosen as a member 
or the State Legislative Assembly under 
Art. 191 (Ufa) of the Constitution. 

Tine object of enncF'iM /\rt. |9|(lVa) is that □ 
Person who is elected to a T cgislature should 
be free to carry >>n h'-- duties fearlessly with¬ 
out being subjected to nnv kind of "overn- 
mental Pressure. The term “office of m-ofit 
under the Government” used in Col: 00 of 


Article 191(1) though indeterminate is an 
expression of wider import than a post held 
under the Government which is dealt with 
in Part XIV of the Constitution. For hold¬ 
ing an office of profit under the Govt, a 
person need not be in tlie service of the 
Government and there need not be any rela¬ 
tionship off master and servant between 
them. An office of profit involves two ele¬ 
ments namely, that there should be an 1 
office any hat it should cany some remune¬ 
ration. The true test of determination of the 
question whether a statutory corporation is 
independent of the Government depends 
upon the degree of control the Govt, has 
ever it, the extent of control exercised by the 
several other bodies or committees over it 
and their composition, the degree of its 
dependence on' Government for its financial 
needs and the functional aspect, namely, 
whether the body is discharging any import¬ 
ant Government function or just some func¬ 
tion which is merely optional from the point 
of view of Government. 

The various provisions of the U.P. Basic Educa¬ 
tion Act (34 of 1972) and the Rules there¬ 
under show that the State Gvvern'ment exer¬ 
cises administrative disciplinary and financial 
control ar'd in fact oveiall control over the 
U.P. Board of Basic Education and its 
employees.” 

It would thus be found that this Ruling is of no 
assistance to the respondent. 

33. The petitioner in his evidence has stated that 
he is paid conveyance allowance of Rs, 120 per 
month for attending duties at Headquarters. This 
allowance is thus for meeting out of pocket expenses 
for going from residence to the office. For visits 
outs ; de Headquarters. he can claim T.A. and 
D.A. at the rates prescribed for Class I Officers. 
T.A. & D.A. bills are sanctioned after verification. 
He, however, does not derive any pecuniary gain. 
He docs not receive any remuneration or payment, 
at regular intervals. No contrary evidence is led on 
behalf of respondents. The learned advocate for the 
respondents has drawn my attention to the allotment 
of jeep to the petitioner for his use. However, the 
petitioner has produced the various Circulars in 
relation to the use of jeep. The petitioner has pro¬ 
duced Circular at Ex. 18 and the clauses therein 
clearly indicate that it wa only for office use and 
nothing bevond that. It is available to all members 
of Home Guard Organisation. Similarly, he was 
also directed T.A, and D.A. bills strict'y in terms 
of the orders and notifications issued b ythe Govern¬ 
ment. The learned Assistant Govt. Pleader has 
drawn my attention to Circulars Fxlis. 19, 20 and 
21 and he has stated that the petitioner is a Head 
of the Office and is entitled to r>ass several bills. On 
scrutiny of that notification Fx. 19. it wou'd he 
seen that the payment regarding telephone bills, 
electricity charges, etc. are to be counter-signed by 
the petitioner. Nowhere there is an element of any 



168 THE GAZETTE OE INDIA : MARCH 9, I99I/PI1AI.GUNA 18, 1912 [Part II- Sec. 3(iii'] 


remuneration or fixed payment to the petitioner and 
hence there is total absence of element of profit or 
pecuniary paint. 

34. The learned advocate for the respondent has 
stated that the petitioner is virtually an Assi tant 
Commissioner of Police or the Additional Superin¬ 
tendent of Police, his T.A. and D.A. per year is 
Rs. 7,000, the annual total budget for Jalgaon 
Home Guards is about Rs. 25 lakh, and it is diffi¬ 
cult to assume that the petitioner does not obtain 
any pocuniary gain. Now in the first instance, the 
Home Guard Force in Jalgaon District, according 
to the petitioner, comprises of 1950 members. When 
they are calls upon for duty, Ihey are paid T.A. 
and D.A. and in that light the annual budget ol 
Rs. 25 lakhs cannot at all pursuad e me to hold that 
the petit ; oncr derives any gain. The respondents 
have failed to bring any evidence on record to show 
that the petitioner is holding office of profit, although 
it is shown that he is holding office under the State 
Govt. Nothing is shown that he derives pecuniary 
gain from T.A, and D.A. There is thus an important 
clement musing and that is “profit". The respondent 
no. 14 has, therefore, wrongly rejected the nomina¬ 
tion and for that purpose and for no fault of the 
respondent no. 1, who is a returned candidate has 
to suffer penal consequences of being unseated under 
section 100(1 )(c) of the Representation of Peo¬ 
ple Act. There is no alternative left but to declare 
his election a null and void on the ground that the 
nomination of the petitioner has been wrongly and 
improperly rejected. The respondent no, 14 should 
have investigated into that aspect. It has been 
stated by the petitioner and accented by the respon¬ 
dent No. I, that none of the candidates objected to 
the candidature of the petitioner. For the forgoing 
reasons, therefore, the election petition has to al¬ 
lowed. Accordingly, the following order. 

ORDER 

The election of re pendent no. 1— Uttamarao 
Eaxamnrao Patil, as the Member of Parliament from 
16-Erandol Lok Sabha Constituency is declared null 
and void under section 100 (1) (c) of the Repre¬ 
sentation of People Act. The intimation in this 
behalf be sent forthwith to the Election Commission 
and the Speaker of Lok Sabha. The authenticated 
copy of this judgment be sent to the Election 
Commission under section 103 of the Representa¬ 
tion of People Act. There sha'l be no order as to 
costs. The amount of security depo it be returned, 
on application, to the petitioner under section 121 
of the Representation of People Act. 


2 s qnrffi 1991 

5 F|. x -i 1:- frafirr w «Tt fnr mrffir (Wnrr wt v 
dfr >i*Tf 4 f.r> “Tf Trur Him nii ?jVr £ fntbf-r tA 

jg i9 9i>Trfir«rhrT?rTf 4. 1 4 nml tut % nOV? 

25rnr^jrr, 1990*0^ firifirTt nfar yfnfhfunr issi, 

( lost tt 1 a) trim ino V ram 4 itttWt T,mr £ 1 

l*)'. sa/t ?f-4u4. i/mu] 
rnr. %. qp%, trrr nffix 

New Delhi, tine 28th February. 199] 

O.N. 44.~In pursuance 01 section 106 of the Represen¬ 
tation of the People Act, 1951 (43 of 1951), the Election 
Commission hereby publishes the judgment dated 25fh 
October, 1990 of the High Court of Judicature at Bombay 
in Election Petition N r. I of 1990. Calling in question 
five clecdon of Shn Devji Jogibhai Tandel to the House of 
the People from Daman & Diu Parliamentary Constituency. 

[No. 82/DD-HP/1/90] 
S. K. PANDEY, Under Scey. 

IN THE HIGH COURT OF JUDICATURE 
AT BOMBAY 

ORDINARY ORIGINAL CIVIL 
JURISDICTION 

Election Petition No. 1 of 1990 
Gopal Kalyanbhui Tandel, 

., .Substituted Petitioner. 

Vs. 

Devji fogihhai Tandel £ \i,r. Respondents. 

Coram : Variavei J. 

Dated : 25-10-1990. 

Shn J. V. Dave for Petitioner, 

Shri H. J. Thai; far with Mr. D. Shah for Respondent 

No. 1. 

Shri R, M. Agarwal for Respondent No. 2. 

P. S. ; 

In view of the Judgment dateJ 23rd and 25th October, 
1990 in Election Petition No, 2 of 1990, no order on this 
Electron Petition. No order as to ants. 

Sd /- A. J. CHOKSH1 


Seal. 
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